
FEDERAL ELECTION COMMISSION 
WASHINGTON, 0.C 20463 

;>̂ e_ 

Baibara A. Jenkins, Treasurer 
Josh Pemy, Campdgn Manager 
Jane Noiton for Colorado Inc. 
P.O. Box 3008 
Engilewood, Colorado 801 SS 

SEP - 7 2011 

RE: MUR 6366 
Jane Norton for Colorado Inc. and 

Barbara A. Jenkins, in her officid 
capacity as treasurar 

Josfa Pemy 

Dear Ms. Jenkins and Mr. Pemy: 

On September 8,2010, foe Federd Election Commission notified Jane Norton for 
Colorado Lnc. and Baibara A. Jenkins, as treasurer C"foe Committee"), and Josh Pemy of a 
compldnt dleging violations of certain sections of foe Federd Election Campdgn Act of 1971, 
as amended. On August 30,2011, foe Commisdon found, on foe bads offoe information in foe 
complaint, and infimnation provided by tbe Committee, that .there is no raasen to beUeve Jane 
Noiton fiir Colorado inc. and Baibara A. Jenkins, in her officid cqiacity as treasurer, and Josh 
Penry violated 2 U.S.C § 44lb. Aeeordingily, foe Canunisdon closed its file in this matter. 

Documents rdated to tfae case will be placed on tfae public record witfain 30 days. See 
Statement of PoUcy Regarding Disclosure of Closed Enforcement and Related Files, 
68 Fed. Reg. 70,426 (Dec. 18,2003) and Statement of Policy Regarding Placmg Firat Generd 
Counsel's Reports on foe Public Record, 74 Fed. Reg. 66,132 (Dec. 14,2009). Tfae Factud and 
Logd Andysis, wfaich explains foe Ckimmission's finding, is enclosed for your information. 

If you bave any questions, please contact Kasey Moigenfaeim, foe attomey assigned to 
tfus matter at C202) 694-1650. 

Sincerely, 

Mark Shonkwiler 
Assistant Cieneral Counsel 

Enclosure 
Factud and Legd Andysis 



1 FEDERAL ELECH'ION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 
5 RESPONDENTS: Jane Norton for Colorado Inc. and MUR 6366 
6 Barbara A. Jenkins, in her official 
7 capacity as treasurer 
8 Josh Penry 
9 

10 
11 L GENERATION OF MATTER 
12 
13 This matter was generated by a compldnt filed wifo foe Federd Biection Commission by 

14 Ryan MiskeU. See 2 U.S.C. § 437g(aXl). 

15 IL FACTUAL SUMMARY 

16 This matter concems dlegations that foe U.S. Chamber of Commerce ffoe Chambei'') 

17 made a prohibited corporate in-kmd contribution to Jane Norton for Colorado Inc. C'Norton 

18 Conimittee" or "Ckimmittee"), Jaiie Norton's principd campdgn committee for U.S. Senate in 

19 Colorado in 2010. CUimpldnant dleges fhat foe Cfaamber coordinated its expenditures for a 

20 television advertisement supporting Jane Norton wifo tfae Norton Committee via communications 

21 between foe Chamber's Vice President, BiU Miller, and various Noiton Conunittee 

22 representatives. Compldnant dso dleges that foe Cfaamber and foe Ckimmittee coordinated 

23 fimdrdsmg for foe electioneering communication tfarough Charles and Judy Black. 

24 A. Background 

25 Jane Norton was a candidate in foe RepubUcan primaiy election for Senate fixim 

26 Colorado in 2010 and Jane Norton for Colorado Inc. was her prindpd campaign committee. 

27 Barbara Jenkins is foe Committee's treasurer. Josh Pemy was foe campdgn manager for Norton 

28 and foe Committee. 
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1 On August 2,2010, foe (Chamber sponsored a television advertisement entitled "Stand up 

2 to Wasfaiiigton," wfaich supported Jane Norton's candidacy in foe Colorado Republican Senate 

3 primary election.* Available at 

4 http://www.poUtico.coni/blogsfoensmitfa/0810/CfaamberjipJiacking_Norton_in_CO.htmL On 

5 July 29,2010, foe Chamber filed a Form 9 (24-Hour Notice of Disburaements/Obligations for 

6 Electioneering Communications) wifo foe Ckimmission, wfaich disclosed that foe Chamber spent 

7 $250,000 en foe adveitisement and Usted BiU Miller, foe Chamber's Senior Vico Preddent for 

8 PoUticd Affaira and Federation Relations, as a pemon "sharin^exeroising control" over foe 

9 electioneering communication. 

10 B. Alleged Coordination 

11 1. Complaint 

12 The complaint aUeges foat foe Chamber coordinated foe "Stand up to Wasfaington" 

13 advertisement wifo foe Norton Committee, resulting in the Norton Committee accepting a 

14 profaibited coiporate contribution. Complaint at 1. The complaint contends that foe Chamber 

15 endorsed Ms. Noiton on Jime 28,2010 and that Bill Miller made foe endoraement. On that same 

16 date, Bill Miller, Jane Norton, and Norton Committee campdgn manager, Jodi Penry, 

17 participated m a conference cdl to announce the endoraement. Id. The complaint dleges that 

18 foe C3iamber launched tfae "Stand up to Wasfaington" adveitieement after meetmg wifo Ms. 

19 Norton and faer staff and after formally endoraing faer, resulting in per se coordmation. Id. at 2. 

20 Tfae complaint attacfaes severd articles about foe Cfaamber's endorsement of Jane Norton to 

21 support tfais assertion. 

' The complaint indentifies fhe name of fhe adveitisement as "Rock Ribbed Omservative," however the titie was 
changed to "Stand up to Washiiigton." 
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1 The compldnt dso contends that BiU Miller, who was listed as a person exercising 

2 control over foe advertisement on foe Form 9, communicated his support and endoraement of 

3 Jane Noiton tfarough Twitter and in person and had met wifo Ms. Norton and Committee 

4 representatives to discuss foeir campdgn strategy for use in foe Chamber's issue advocacy 

5 campdgn. Id at 2-3. Finally, the complamt asserts that "pubUc information and knowledgeable 

^ 6 sources" indicate tfaat Josfa Pemy and Bill MiUer coordinated wifo Cfaarles and Judy Black to 

7 rdse money for tfae advertisement, and that Judy Black is a representative of the Norton 

8 Committee who is employed by a lobbying firm that works for foe Chamber. Id. at 2. 

9 2. The Norton Committee's Response 

10 The response fixim foe Norton Ckimmittee and its treasurer, Baibara Jenkins, asserts tfaat 

11 Ms. Jenkins does not know BiU Miller and faas never ̂ oken or communicated wifo him in any 

12 manner. Norton Committee Response at 1. Ms. Jenkins contends that she was not aware offoe 

13 plaimingorpurohaseof a tdevision ad fiir foe Comniittee pdd for by tfae Clhamber. Id. Josh 

14 Pemy did not separately respond to foe compldnt. 

15 IIL ANALYSIS 

16 The Cominission finds no reason to believe that Jane Norton for Colorado Inc. and 

17 Baibara A. Jenkins, in her officid capadty as treasurer, and Josh Penry violated 2 U.S.C. § 441b 

18 by recdving a prohibited in-kiiid contribution in fbe form of a coordinated communication. 

19 Under foe Federd Election Campdgn Act of 1971, as amended ("foe Act"), a corporation 

20 is prohibited fixim making any contribution m coimection vdfo a Federd election, and candidates 

21 and poUticd committees are prohibited fixim knowingly accepting coiporate contributions. 
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' 1 2 U.S.C. § 441b. An expenditure made by any person "in cooperation, consultation, or concert, 

2 with, or at foe request or suggestion ol̂  a candidate, his aufoorized politicd committees or fodr 

3 agents" constitutes an in-kind conbibution. 2 U.S.C § 441a(aX7)(B)(i). 

4 A communication is coordinated wifo a candidate, a candidate's autfaorized committee, or 

5 agent of foe candidate or committee when foe communication satisfies foe tfaree-pronged test set 

cn 6 forth mil CF.R. § 109.21(a): (1) foe communication is pdd for by a person ofoer than that 

7 candidate or authorized committee; (2) foe communication satisfies at least one of foe content 

8 standards set forfo in 11 CF.R. § 109.21(c); and (3) foe commimication satisfies at least one of 

9 foe conduct standards set finfo in 11 CF.R. § 109.21(d). The Ckimmission's regulations at 

10 11 C.F.R. § 109.21 provide tfaat coordinated communications constimte in-kind contributions 

11 from foe party paying for sudi communications to foe candidate, foe candidate's aufoorized 

12 committee, or foe politicd party committee whicfa coordinates foe communication. 

13 While it appeara that foe Chamber's "Stand up to Washmgton" advertisement satisfies foe 

14 payment and content prongs offoe coordinated communications andyds, foere is no available 

15 mformation indicating that foe conduct prong is satisfied. 

16 A. Payment 

17 The payment prong of foe coordination regulation, 11 C.F.R. § 109.21 (aXl )> is satisfied. 

18 The Chamber filed a Form 9 wifo foe Commission on July 29,2010, disclosing fhat it spent 

19 $250,000 on foe "Stand up to Washington" advertisement. 

20 B. Content 

21 The content prong of foe coordination regulation is also satisfied. The content prong is 

22 satisfied ifthe communication at issue meets at least one of foe following content standards: 
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1 (1) a communication that is an electioneering communication under 11 CF.R. § 100.29; (2) a 

2 public oommunication tfaat disseminates, distributes, or republisfaes, in whole or in part, 

3 campdgn materids prepared by a candidate or foe candidate's aufoorized committee; (3) a 

4 public communication that expressly advocates foe election or defeat of a clearly identified 

5 candidate for Federal office; or (4) a public communication, in relevant part, that refera to a 

6 clearly identified House or Senate candidate, and is publicly distributed or disseminated m foe 

7 clearly identified candidate's jurisdiction 90 days or fewer before foe candidate's primaiy 

8 election.' See 11 CF.R. § 109.21(0). 

9 The Chamber's advertisement identified Senate candidate Jane Norton and was broadcast 

10 on television on August 2,2010, dght days before tfae August 10,2010 Republican primary 

11 election in Colorado. Thus, foe communication at issue in foe complaint satisfies foe contem 

12 prong by constituting a pubUc communication referring to a clearly identified candidate 

13 distributed within 90 days of an election. 

14 C. Conduct 

15 The Ĉ ommission's regulations set forfo foe foUowing six types of conduct between foe 

16 payor and foe coimnittee, wfaefoer or not foere is agreement or formd collaboration, that satisfy 

17 foe conduct prong of foe coordination standard: (1) foe coimmmication "is created, produced, or 

18 distributed at foe request or suggestion of a candidate or an antfiorized conimittee," or if foe 

19 communieation is eroded, produced, or distributed at foe suggestion of the payor and foe 

20 candidate or aufoorized coimnittee assents to foe suggestion; (2) foe candidate, his or faer 

21 committee, or fodr agoit is materiaUy involved in foe content, imended audience, means or 

' A "pubUc commumcation" is defined as a commumcation by means of any broadcast cable or satellite 
communication, newspaper, magadne, outdoor adveitising fi»ility, mass mdUng or telephone bank, or any other 
fonn of general public poUtical advertising. 11 C.F.R. § 100.26. 
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1 mode of communication, foe specific media outlet used, or foe timing or fi-equency of foe 

2 communication; (3) foe communication is created, produced, or distributed after at least one 

3 substantial discussion about foe communication between the peraon paying for foe 

4 communication, or fhat person's employees or agents, and foe candidate or his or her aufoorized 

5 committee, his or her opponent or opponent's aufoorized committee, a politicd party committee, 

6 or any of fodr agents;̂  (4) a common vendor uses or conveys infoimation materid to foe 

7 creation, production, or distribution of foe communication; (5) a fonner employee or independent 

8 contractor uses or conveys infimnatiou material tn foe creation, production; or distribution offoe 

9 communication; and (6) foe dissemination, distribution, or repubUcation of campaign mateiids. 

10 11 C.F.R. § 109.21(dXl)-(6). 

11 The complaint dleges that fhe C3iamber aired foe "Stand up to Wadiington" 

12 advertisement after endordng Jane Noiton and after representatives of foe Chamber, including 

13 Bill Miller, met wifo rqiresentatives of foe Norton Committee, including Jane Norton, Judy 

14 Black, and Jodi Pemy. The coniplamt also suggests that foe Clhamber and foe Norton 

15 Committee communicated about foe Committee's campdgn strategy. Complaint at 2-3. 

16 The respondents have specificaUy denied facts tfaat would give rise to a conclusion tfaat 

17 foe conduct prong is satisfied pursuant toll C.F.R. § 109.21(d). Namely, tfae respondents faave 

18 specificaUy rdiutted any mqsUeation that tfie advertisement was created at foe request or 

19 suggestion of, wifo foe materid involvement of, or after substantid discussions witfa, foe 

20 candidate or faer agents, foereby negating tfae existence of conduct at 11 C.FJ(. § 109.21(dXI)-

21 (3). See Norton Committee Response at 1. In addition, foe avdlable information indicates tfaat 

' A '̂ bstantid discussion" includes informing the payor about die campaign's plans, projects, activities, or needs, 
or providing the payor witii information material to the commudcation. See 11 C.F.R. § ]09.21(dX3). 
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1 foe Chamber has a firewdl poUcy that existed at foe time of foe communication and appeara to 

2 satisfy foe safe harbor criteria at 11 C.F.R. § 109.21(h); Le., foe policy appeara to faave been 

3 designed to prohibit foe flow of information between its employees and consultants and those of 

4 federd candidates, and it was distributed to relevant employees and consultants. 

5 The avdlable infonnation dso indicates that foe Chamber and foe Noiton Committee did 

6 not diare a common vendor and fhat no former Noiton Committee employee woiked wifo foe 

7 Chamber on its advertisement. See 11 C.F.R. § 109.21(d)(4)-(S). WhUe foe compldnt dleges 

8 tfaat Judy Black, a representative offoe Norton campdgn, was employed by a lobbying firm tfaat 

9 woiked for foe Chamber, foe avdlable information clarifies foat her employer was retained by 

10 foe ILR, a separate entity, and fous was not a vendor to foe Chamber. The avdlable information 

11 also indicates that her employer had no involvement wifo foe "Stand up to Washuigton" 

12 advertisement, ffaat Charles and Judy Blade did not rdse any fimds for foe Chamber's 

13 adveitisement, and that foey were not involved m its production or dissemination. 

14 Cjiven foe speculative nature of foe complaint, foe respondents' specific denids, and foe 

15 absence of any ofoer infoimation suggesting coordmation, it appeara that fhe conduct prong of 

16 foe coordinated communications regulations has not been met. Accordingly, foe Conimission 

17 finds no reason to believe that Jane Noiton for Colorado Inc. and Baibara A. Jenkins, m her 

18 officid capacity as tceasurer, and Jodi Penry violated 2 U.S.C. § 441b by receiving a prohfoited 

19 in-kind contribution in foe foim of a coordinated communication. 


